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HIGH COURT FORM NO. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE

DISTRICT : SONITPUR

COURT OF THE MUNSIFF NO. 1, TEZPUR, SONITPUR

PRESENT : Smt. G. Rabha

Fri Day, the 28th day of October / 2011

TITLE SUIT NO. 41 / 2007

1. Dinsh Das

2.

- VERSUS -

1. Lakheswar Deka

2.

This Suit coming on for final hearing on

(1) Give date or dates 01-02-2008,03-03-2008,03-04-2008,18-07-2008,30-05-2009, 
10-08-2009,25-08-2009,22-01-2010,23-03-2010 in the presence of

Mr. Pramod Ch. Sharma, Advocate

Mr. Suren Mishra, Advocate

and having stood for consideration to this day the Court delivered the following

Judgment :-

JUDGMENT

TITLE SUIT NO. 41/2007

I. The  plaintiff  instituted  this  suit  for Specific  performance 

and for permanent injunction.
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II. Schedule of the suit land as described in Schedule ‘A’:

 The  plot  of land measuring  2 katha – 10 lessas covered by 

dag no.  88 and Periodic Patta no.  98 at  vill-  Dhikijuli  town, 

Mouza – Borchola  in Dist: Sonitpur , Assam,  comprises the 

suit land .

   

III. The facts of the case as per plaint of the plaintiff:

1. The plaintiff  pleaded in his pleadings that, he had entered into an 

agreement with the defendant on 20-10-2004  to purchase the suit 

land at consideration of Rs. 1,85,000/- only. He further stated in his 

plaint that the defendant received Rs.1, 30,000/- as advance payment 

and  agreed  to  execute  the  sale  deed  after  obtaining  the  sale 

permission. The plaintiff pleaded that he had  offered the remaining 

amount  of  Rs.  55,000/-  to  the  defendant  and  requested  him  to 

execute the sale deed and deliver the possession of the suit land. But 

the defendant deliberately neglected to execute the sale deed in his 

favour and conspired to sale the suit land in higher price to the third 

party. Hence aggrieved by above facts this suit has been filed. 

III. Defendant’s case as per his written statement:

2. The  defendant  appeared  and  raised  objection  by  filling  written 

statement inter alia stating that this suit  is not maintainable in its 

present form. The defendant stated that the averments made in the 

plaint are totally false and baseless. He had vehemently denied that 

he had entered into any sale agreement on 20-10-2004  to sale the 

suit land at consideration of Rs. 1,85,000/- and received an advance 

of Rs.1,30,000/-.  The defendant further prayed to dismissed this suit 

with cost.  
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IV. Consider the pleading of both sides this Court has framed the issues:

1. Whether  there is any cause of action for the suit ?

2. Whether  the suit is barred by limitation?

3. Whether the defendant executed an agreement on 20-10-2004 

for sell of the suit land in favour of the of the plaintiff and the  

defendant received an advance of Rs. 1,30,000/- out of the total  

consideration of Rs. 1,85,000/- from the plaintiff ?

4. Whether  the plaintiff is entitled to a decree as prayed for?

5. To what relief/ reliefs the parties are entitled to?

V. Plaintiff had examined four plaintiff witnesses namely  PW1 Dinesh 

Das, PW-2 Atul Kr. Sharma, PW-3 Bhabesh Gosh and PW-4 P.C. 

Kalita. He had exhibited these following documents Ext.1 Baina 

nama, Ext.1(1) Signature of the defendant Lakeshwar Deka. Ext.2 

Notice of Circle officer, Ext. 4 Advocate notice, Ext.5 Advocate 

reply and Ext. Copy of petition

On the other hand , the defendant had also adduced four witnesses 

Dw-1 Lakeshwar Deka, DW-2 NItya Gopal Dutta , DW—3 Jugal 

Deka and DW-4 Khargeswar Bora and exhibited Ext. A : Order of 

Governor, Ext.B : Order and Ext. C:  Register A/D

VI.  DISCUSSION DECISION AND THE REASONS THEREOF:

Issue  No.1

1. The  expression  'cause  of  action'  has  acquired  a  judicially  settled 

meaning.  In  the  restricted  sense  cause  of  action  means  the 

circumstances forming the  infraction of  the right  or  the  immediate 

occasion for  the action.  In  the wider  sense  it  means the necessary 

conditions  for  the  maintenance  of  the  suit,  including  not  only  the 
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infraction of the right, but the infraction coupled with the right itself. 

In the suit, the plaint discloses infraction of rights of the plaintiff. The 

rights infringed are of civil nature. In that view of the matter, there is 

cause of action for institution of the suit.

 Issue  Nos. 2 

2. Art 58 of the  Limitation Act 1963, clearly laid down that the period  

to obtain declaration is for three years and the time begins when the  

right to sue accrues. In this instant case the defendant alleged that this 

instant  suit  is  barred  by  law  of  limitation,  since  the  plaintiff  had 

instituted the suit in the year 2007, with a prayer to execute the sale 

deed  in  his  favour  as  per  the   agreement  on  20-10-2004.  In  my 

endeavor, I have gone through the records and found that the plaintiff 

he filed this suit on 13-7-2007, which is well with the time period. 

Thus this issue is decided in positive in favour of plaintiff. 

Issue no. 3

3. In his averment PW1 Dinesh Das has deposed that the defendant had 

agreed  to  sell  2  katha  –  10  lessas  of  land  vide  agreement  dated 

20-10-2004. It has been testified that the consideration for sale of land 

was  fixed  at  Rs.  1,85,000/-  /  and  out  of  this  amount  a  sum  of 

Rs.  1,30,000/  was  accepted  by  the  defendant.  The  plaintiff  had 

exhibited Ext.1 Baina nama, an agreement on 20-10-2004 between the 

parties.

4. PW-2 Atul Kr. Sharma, PW-3 Bhabesh Gosh and PW-4 P.C. Kalita are 

the witnesses of the execution of Ext.1 and they had corroborated with 

the deposition of PW-1 and they had further identified the signature of 

defendant,  Ext.1(1) Signature of the defendant Lakeshwar Deka.
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5. Defendant had challenged the  legitimacy of the Ext.1 Baina nama and 

pleaded that the burden is upon the plaintiff to prove the document. In 

their deposition Dw-1 Lakeshwar Deka, DW-2 NItya Gopal Dutta , 

DW—3 Jugal Deka and DW-4 Khargeswar Bora had deposed that the 

date of execution of the Ext-1 Baina nama as per the case of plaintiff 

was on 20-10-2004 , which was a holiday as per the calendar. Learned 

counsel  of  defendant  raised  the  question,  how  did  the  plaintiff 

executed the Ext.1 Baina nama on a holiday and argued that the Ext.1 

was obtained fraudulently.

6. Before going into detail discussion, I would like to put it clearly that 

the evidence on record and deposition on oath by  DW-4 Khargeswar 

Bora, has proved the fact  that indeed dated 20-10-2004 was a holiday. 

However at the same time the plaintiff has also established the fact 

that  Ext.1Baina  nama  is  not  a  registered  document  and  thus  the 

dispute whether dated 20-10-2004 was working day or a holiday is 

irrelevant.  

7.  The moot question is whether an unregistered document have any 

evidentiary  value  before  the  eye  of  law.  Before  going  into  the 

discussion on the legal value of the document let us first deal with the 

point of  “burden of proof” raised by the defendant.

Sec 101. Burden of proof 

Whoever desires any Court to give judgement as to any 

legal right or liability dependent on the existence of  

facts which he asserts, must prove that those facts  

exist. 

When a person is bound to prove the existence of any fact, it is  

said that  the burden of proof lies on that person 

8. Thus , under Sec 101 of the Evidence Act, it is settle law that in civil 

proceeding the burden of proof  lies on the party who substantially 
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asserts the benefit under a document.  In this instant case the plaintiff 

claims that on 20-10-2004, he had entered into an agreement with the 

defendant.  Thus  the  burden  of  proof  lies  on  the  plaintiff  he  had 

entered into an agreement to purchase the suit land measuring 2Katha 

10 lessas. 

9. Further under Sec 92 of the Indian Evidence Act ,  it  has been laid 

down that when the party claims that an agreement has been reduced 

to writing than the burden lies on the party to produce the document. 

Let us go through the relevant provision.

Sec  91.  Evidence  of  terms  of  contracts,  grants  and  other  

dispositions  of  property  reduced  to  form  of  document  

When the terms of a contract, or of a grant, or of any other  

disposition  of  property,  have  been reduced  to  the  form of  a  

document, and in all cases in which any matter is required by  

law to be reduced to the form of a document, no evidence shall  

be given in proof of the terms of such contract, grant or other  

disposition of property, or of such matter, except the document  

itself, or secondary evidence of its contents in cases in which  

secondary  evidence  is  admissible  under  the  provisions  

hereinbefore contained.

10. In this instant case the plaintiff  as PW1 has exhibited the agreement 

to  sell  as  exhibit  1 and  this  documentary  evidence  fortify  the 

plaintiff’s case that there was an agreement on 20-10-2004 between 

the parties. The PW-2 Atul Kr. Sharma, PW-3 Bhabesh Gosh and PW-

4 P.C. Kalita had averred and corroborated with the deposition of PW-

1 that   the defendant  has  committed  an  anticipatory  breach of  the 

agreement when he refused to execute the sale deed in favour of PW-1 

as per the terms of the agreement.

11. Thus,  the  plaintiff  had satisfied  the initial  burden of  proof  that  an 

agreement has been executed between both the parties, now the onus 
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of proof shift to defendant to prove the fraud. The plaintiff pleaded 

that when the agreement was signed between them he had placed full 

faith upon the defendant and he had paid Rs1,30,000/-  as  advance 

payment   without  taking any delivery  of  the suit  land .  When the 

defendant had alleged fraud and  misrepresentation in obtaining Ext.1, 

the onus of prove shift upon the defendant but the defendant did not 

adduced any substantive evidence, how plaintiff had played unfair .  

12. The defendant has also raised the point that he did not entered into any 

agreement , but ,such deposition are not sustainable when it is settle 

law  that  when  documentary  evidence  has  been  proved,  any  oral 

evidence  contradicting  ,  varying  or  subtracting  shall  not  be 

admissible.   I also find force in the submission of learned counsel of 

plaintiff that when PW-1, PW-2, PW-3 and PW-4 had proved the Ext.1 

and Ext.1 (1) signature of defendant , the defendant should have taken 

steps under Sec 67 of Evidence Act but he did not seek to avail the 

opportunity,  thus  at  this  stage  the  evidence  of  plaintiff  remain 

unrebutted and unchallenged.(Reliance had been placed on the case of 

Hon’ble  Gauhati High Court  cited  in , 2003 (1)GLT 303)

13. Now ,  let  us  come  to  the  moot  question  whether  an  unregistered 

document is admissible in evidence.  To which, I am of opinion that 

unregistered documents can be adduced for collateral purpose.  Under 

the  provision  of  Sec  49  of  Registration  Act  ,  an  unregistered 

documents  affecting  the  immoveable  property  and  required  to  be 

registered may be received as evidence of a contract in a suit for a suit 

for specific performance . Thus the Ext.1 Baina nama is admissible in 

evidence.

14. Last but not the least, the pre-condition of specific performance is the 

conduct of the party, he should show that he is ready and willing to 

perform  the  contract.  The  plaintiff  had  proved  through  cogent 

evidence to show that plaintiff was willing to perform his part of the 
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bargain.  The  documentary  evidence  gives  strength  to  the  oral 

averment of PW1 that he was and is willing to perform his part of the 

deal. His averment is also not contrary to common course of human 

events. Hence I believe him and hold that point No. 3 is also decided 

in the positive and in favour of the plaintiff.

      Issue No.4:

15. In  view of  above discussion and  decision  ,  I  hold  that  plaintiff  is 

entitled to relief claim for. I would like to note that Section 10, of 

Specific  Relief  Act  mandate  that  ordinarily  in  a  suit  for  specific 

performance the Court shall presume that the breach of a contract to 

transfer  immovable  property  cannot  be  adequately  relieved  by 

compensation in money. The legislature as used the expression “shall 

presume”. In other words, burden of proof shifts to the defendant to 

show that specific performance should not be granted. In the suit at 

hand,  defendant  has  not  led  any  evidence  and  hence  I  hold  that 

plaintiff  is  entitled  to  a  decree  for  specific  performance  of  the 

contract.  The defendants  are directed to execute the registered sale 

deed  in  favour  of  the  plaintiff  after  obtaining  the  balance 

consideration of Rs. 55,000/.  (fifty five thousand).

VII.ORDER

1. The suit stand decreed on contest  with cost. 

2. The plaintiff is entitled to a decree for specific performance of the 
contract. The defendants is directed to execute the registered sale 
deed  in  favour  of  the  plaintiff  after  obtaining  the  balance 
consideration of Rs. 55,000/. 

3.  Prepare a decree accordingly.

4. Given under my hand and seal of this Court on this the 28 th day of 
Oct’ 2011.

(Gitali Rabha)

Munsiff no.1
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ANNEXURE

Plaintiff side:

PW1 Dinesh Das, 

PW-2 Atul Kr. Sharma, 

PW-3 Bhabesh Gosh 

 PW-4 P.C. Kalita. 

Plaintiff side documents

               Ext.1 Baina nama.

Ext.1(1) Signature of the defendant Lakeshwar Deka.

Ext.2 Notice of Circle officer

Ext. 4 Advocate notice

Ext.5 Advocate reply

Ext. Copy of petition

Defendant side:

Dw-1 Lakeshwar Deka, 

DW-2 Nitya Gopal Dutta , 

DW—3 Jugal Deka and 

DW-4 Khargeswar Bora.

Number of documents exhibited: 

Ext. A : Order of Governor

Ext.B : Order

Ext. C:  Register A/D

(Gitali Rabha)

Munsiff no.1
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